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EFTA SURVEILLANCE AUTHORITY DECISION 
of 22 April 2009 

on investments in infrastructure at Skien - Geiteryggen Airport 

(Norway) 

THE EFTA SURVEILLANCE AUTHORITY1

Having regard to the Agreement on the European Economic Area2, in particular to 
Articles 61 to 63 thereof and Protocol 26 thereto, 

Having regard to the Agreement between the EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice3, in particular to Article 24 thereof, 

Having regard to Article 1(3) of Part I and Articles 4(3) and 13 of Part II of Protocol 3 to 
the Surveillance and Court Agreement4, 

Having regard to the Authority’s Guidelines on the application and interpretation of 
Articles 61 and 62 of the EEA Agreement5, and in particular the Chapter entitled 
Financing of airports and start up aid to airlines departing from regional airports,  

Whereas: 

I. FACTS 

1 Procedure 
The Norwegian authorities notified investment aid in airport infrastructure and equipment 
at Skien - Geiteryggen Airport, pursuant to Article 1(3) of Part I of Protocol 3 by letter of 
24 October 2008 (Event No 496166). They submitted additional information by letter of 
18 November 2008 (Event No 499014). 

By letter dated 16 January 2009 (Event No 504518), the Authority requested additional 
information. The Norwegian authorities replied to the information request by letter dated 
13 February 2009 (Event No 508807). 
                                                 
1 Hereinafter referred to as the Authority. 
2 Hereinafter referred to as the EEA Agreement. 
3 Hereinafter referred to as the Surveillance and Court Agreement. 
4 Hereinafter referred to as Protocol 3. 

________________________________________________________________________ 
 

Rue Belliard 35, B-1040 Brussels, tel: (+32)(0)2 286 18 11, fax: (+32)(0)2 286 18 00, www.eftasurv.int

5 Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and Article 1 
of Protocol 3 to the Surveillance and Court Agreement, adopted and issued by the Authority on 19 January 
1994, published in the Official Journal of the European Union (hereinafter referred to as OJ) L 231 of 
03.09.1994 p. 1 and EEA Supplement No 32 of 03.09.1994 p. 1. Hereinafter referred to as the State Aid 
Guidelines. The updated version of the State Aid Guidelines is published on the Authority’s website: 
http://www.eftasurv.int/fieldsofwork/fieldstateaid/guidelines/
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2 Description of the proposed measures 
The Norwegian authorities notified the intention of the Municipality of Skien to undertake 
specific investment at the Skien-Geiteryggen Airport.  

The first investment concerns the upgrading of the airport infrastructure and equipment in 
order to comply with safety requirements imposed by the Civil Aviation Authority 
Norway for airports for public use. This investment has been calculated to amount to NOK 
27 million. 

The investments foreseen can be summarised as follows: 

Investment project Costs 

Improvement of runway NOK 5 250 000 

Improvement of safety and security areas 
(obstacle free area for airborne aircrafts, 
fillings, moving fences, signal mast, new 
fences, moving of installations etc) 

NOK 835 000  

Signal lights for landing (expansion of 
existing facilities) 

NOK 750 000 

Replacement of taxi areas for planes NOK 400 000  

Electrical ground works (lights in the 
runway, etc) 

NOK 1 700 000 

Access to runway 19 as precision runway NOK 1 435 000 

Study for navigation system for landing on 
runway 19 according to standards of 
aviation authorities 

NOK 150 000 

Physical barriers (fences, electronic access 
control system, etc) 

NOK 200 000 

Revising study of noise (public health) NOK 75 000 

Study on obstacles (safety requirement) NOK 75 000 

Procurement of tractor for winter 
maintenance activities and towing of planes 

NOK 400 000 

Procurement of the aggregate for spreading 
sand for winter maintenance 

NOK 300 000 

Facilities for navigation for landing of 
planes 

NOK 3 800 000 

Improvement of safety areas NOK 5 230 000 

Moving lights on edge of runway NOK 1 000 000 
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Platform lights parking space NOK 400 000 

Landing lights in runway 19 NOK 750 000 

Facilities for storing defrost liquid NOK 300 000 

Sweeping machine NOK 1 000 000 

Light facilities for visual gliding path NOK 450 000 

New sweeper NOK 1 000 000 

Loader NOK 1 500 000  

Total:  NOK 27 000 000 

 

A further investment of NOK 5 875 000 is deemed necessary to replace an obsolete fire 
engine and build a new garage for the fire engine.  

These investments will be made from financial resources of Kontorbygg AS. The 
Norwegian authorities have explained that Kontorbygg AS is a public enterprise wholly 
owned by the Municipality. It is organised as a company with limited liability. The 
company has been set up with the purpose of commercialising the ownership and 
administration of certain properties and land previously under the direct ownership of the 
Municipality. Moreover, Kontorbygg AS has been set up to plan, build and develop new 
projects on the open market in accordance with commercial principles. Kontorbygg AS 
will be the future owner of the airport with its infrastructure and facilities.  

Additionally, the Norwegian authorities have explained that Kontorbygg AS has been 
entrusted by the municipality with the task of keeping the airport at Skien-Geiteryggen 
open for public use in accordance with the at-any-time prevailing terms set forth by the 
concession from the air traffic authorities as a service of general economic interest. 

Skien Lufthavn AS is the airport operator, wholly owned by the Municipality.  

The totality of the shares of the Municipality of Skien in Skien Lufthavn AS will be 
transferred to Kontorbygg AS as an investment to be added to the equity of the latter in an 
amount determined by an independent evaluator. Skien Lufthavn AS will be retained as a 
separate legal entity as a subsidiary of Kontorbygg AS. 

According to the information provided by the Norwegian authorities, Skien Lufthavn AS 
will pay a market rent for the airport. 

The Norwegian authorities consider that no aid is involved in this transaction. They 
notified the investment for legal security reasons. 



 
 
Page 4   
 
 
 

II. ASSESSMENT 

1 Existence of state aid within the meaning of Article 61(1) of the EEA Agreement 

1.1 Considerations on the financing of infrastructure 

In Part II.3 of the Commission guidelines of 19946, relating to public investment in airport 
infrastructure, it is stated that “the construction of airport infrastructure projects 
represents a general measure of economic policy which cannot be controlled by the 
Commission under the Treaty rules on state aid. Infrastructure development decisions fall 
outside the scope of application of this communication in so far as they are aimed at 
meeting planning needs or implementing national environmental and transport policies. 
This general principle is only valid for the construction of infrastructures by Member 
States, and is without prejudice to evaluation of possible aid elements resulting from 
preferential treatment of specific companies when using the infrastructure.” 

In Decision No 124/95/COL, the Authority decided to apply the criteria corresponding to 
those found in the Commission guidelines. Accordingly, the role of the Authority in this 
context would be limited to determining whether the notified investment qualifies as 
investment in infrastructure within the meaning of the Airport guidelines and whether or 
not there was preferential treatment of certain companies for the use of the infrastructure. 

Until recently, the development of airports was often determined purely by territorial 
considerations or, in some cases, military requirements. The operation of airports was 
organised as part of the administration rather than as a commercial undertaking. 
Competition between airports and airport operators was also limited. Taking into account 
these conditions, the financing of airports and airport infrastructure had previously been 
considered as falling within the public policy remit and, in principle, did not raise state aid 
issues.  

This situation has, however, changed in recent years. The liberalisation of the market for 
air transport services has also meant that there are more airlines flying to more airports 
thereby increasing competition between airports. These recent changes have also led to a 
change in the commercial relationships between airports. Whereas in the past airports 
were mostly managed as infrastructures with a view to ensuring accessibility and 
territorial development, in the last few years, more and more airports also have 
commercial objectives and are competing with each other in order to attract air traffic.  

The changing nature of airports has therefore to be reflected in the legal assessment of 
airport activities under state aid law. It is no longer possible to automatically consider the 
operation and construction of airports as a task carried out by an administration, which in 
principle is outside the ambit of state aid control.7  

Given the ongoing developments in the sector, the Commission adopted new guidelines on 
financing of airports and start-up aid to airlines departing from regional airports in 2005.8 
The Authority has adopted similar provisions as part of the State Aid Guidelines by 
including a chapter entitled Guidelines on aid to airports and start-up aid to airlines 

                                                 
6 Commission Communication “Application of Articles 92 and 93 of the EC Treaty and Article 61 of the 
EEA Agreement to state aids in the aviation sector”, published in the OJ C350 of 10.12.1994, p.5. 
7 Commission Decision on measures by Germany to assist DHL and Leipzig Halle Airport, OJ L 346 of 
23.12.2008, page 1. 
8 OJ C 312 of 9.12.2005, p.1.  
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departing from regional airports (hereinafter the “Airport Guidelines”).9 Accordingly, and 
in line with Commission practice. the Authority considers that it is no longer possible to 
exclude a priori the application of state aid rules to airports.  

According to the case law of the Court of Justice of the European Communities 
(hereinafter the “Court of Justice”), activities that normally fall under state responsibility 
in the exercise of its official powers as a public authority are not of an economic nature 
and do not fall within the scope of the rules on state aid. Such activities include security, 
air traffic control, police, customs, etc.10 The financing has to be strictly limited to 
compensation of the costs to which they give rise and may not be used instead to fund 
other economic activities.11

In line with this case law, the Airport Guidelines apply to all airport activities with the 
exception of safety, air traffic control and any other activities for which an EFTA State is 
responsible as part of its official powers as a public authority.12  

Paragraph 43 of the Airport Guidelines categorises airport activities as follows:  

i. construction of airport infrastructure and equipment (runways, terminals, aprons, 
control tower) or facilities that directly support them (fire-fighting facilities, security 
or safety equipment); 

ii. operation of the infrastructure, comprising the maintenance and management of 
airport infrastructure; 

iii. provision of airport services ancillary to air transport, such as ground handling 
services and the use of related infrastructure, fire-fighting services, emergency 
services, security services, etc; and 

iv. pursuit of commercial activities not directly linked to the airport’s core activities, 
including the construction, financing, use and renting of land and buildings, not only 
for offices and storage but also for the hotels and industrial enterprises located within 
the airport, as well as shops, restaurants and car parks. As these are not transport 
activities, public financing of them is not covered by these guidelines and will be 
assessed on the basis of the relevant sectoral and general rules. 

The different investments concerned in this notification are set out in Table 1 above. 
Having carried out an evaluation of the nature and the figures supplied by the Norwegian 
authorities in relation to these investments, and contrary to their opinion, the Authority 
does not consider the notified investments to, as such, be part of the public policy remit. 
These investments do not seem to be related to activities for which an EFTA State is 
responsible as part of its official powers as a public authority.13 In the opinion of the 
Authority, the notified investments are to be considered as investment in airport 
infrastructure and equipment or facilities that directly support them in accordance with 

                                                 
9 Adopted by Authority’s Decision No 329/05/COL of 20 December 2005. 
10 Commission Decision N309/2002 of 19 March 2003 Aviation security - compensation for costs incurred 
following the attacks of 11 September 2001.  
11 Case C 343/95 Cali & Figli v Servizi ecologici porto di Genova [1997] ECR I-1547; Commission 
Decision N309/2002 of 19 March 2003; Commission Decision N438/2002 of 16 October 2002, Aid in 
support of the public authority functions in the Belgian port sector. 
12 See paragraph 44 of the Airport Guidelines. 
13 Commission Decision N309/2002 – France: Air Safety – compensation for costs following the attacks of 
11.09.2001, published in the OJ C148 of 25.6.2003. 
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paragraph 45 of the Airport Guidelines. In this sense, infrastructure is the basis for the 
economic activities carried out by the airport operator.  

1.2 Existence of state aid 

Article 61(1) of the EEA Agreement reads as follows: 

“Save as otherwise provided in this Agreement, any aid granted by EC Member 
States, EFTA States or through State resources in any form whatsoever which distorts 
or threatens to distort competition by favouring certain undertakings or the 
production of certain goods shall, in so far as it affects trade between Contracting 
Parties, be incompatible with the functioning of this Agreement.” 

Economic activity and notion of undertaking 

The Court of Justice, in the “Aéroports de Paris” case has sought to clarify matters, stating 
that the provision of airport services to airlines and to the various service providers within 
airports is an economic activity. Airport services are provided “in return for a fee at a rate 
freely fixed by the manager, and when the latter is public, [do] not fall within the exercise 
of its official powers as a public authority and [are] separable from its activities in the 
exercise of such powers”.14  

Thus, the airport operator, in principle, is engaged in an economic activity within the 
meaning of Article 87(1) EC, or its equivalent Article 61(1) of the EEA Agreement, to 
which the rules of state aid apply. 

State resources and imputability to the State 

In order to qualify as state aid within the meaning of Article 61(1) of the EEA Agreement, 
the measure must derive from the State’s resources either directly or indirectly and be 
imputable to the State.15  

The investments at Skien-Geiteryggen Airport will be financed by Kontorbygg AS, which 
is a public enterprise wholly owned by the Municipality of Skien and financed with the 
resources of the municipality. According to the information provided by the Norwegian 
authorities, the investments will be financed from existing resources of Kontorbygg AS.  

The decision to make the investments has been made by the Municipality of Skien. The 
Municipality decided that the airport should be kept open for regular passenger services. It 
entrusted Kontorbygg AS with this task. The notified measures were the necessary 
investments to comply with new safety requirements imposed by the national authorities 
and thus keep the airport open.  

For these reasons, the Authority considers that state resources are involved and the 
measure is imputable to the State.  

 

 

                                                 
14 Judgment of the Court of First Instance of 12 December 2000 in Case T-128/98 Aéroports de Paris v 
Commission [2000] ECR II-3929, paragraph 75 with further references.  
15 Case C-482/99 France v Commission (Stardust Marine) [2002] ECR I-4397. 
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Selective economic advantage 

In order to qualify as state aid within the meaning of Article 61(1) of the EEA Agreement, 
the measure must confer an advantage that relieves an undertaking of charges normally 
borne from its own budget.  

According to paragraph 47 of the Airport Guidelines, any airport operator engaging in an 
economic activity should finance the costs of using or building the infrastructure it 
manages from its own resources. Consequently, the provision of airport infrastructure to 
an operator by an EFTA State (including regional or local authorities) not acting as a 
private investor without adequate financial consideration, or the granting of public 
subsidies intended to finance infrastructure to an airport operator, can give that airport 
operator an economic advantage over its competitors. 

The concession to operate the airport was granted to Skien Lufthavn AS. According to 
Section 3 of the concession, the concessionaire has the obligation to make sure that the 
conditions of the concession are complied with at any time. Further, operation of airports 
can only be carried out if the technical and regulatory standards in force are fulfilled.  

With the proposed investments, the Municipality of Skien improves the airport 
infrastructure in order to fulfil the requirements of the Civil Aviation Administration. 
According to paragraph 50 of the Airport Guidelines, “when additional infrastructure, 
which was not planned when the existing infrastructure was allotted, is made available to 
the airport operator, the operator must pay a rent at market values commensurate with the 
costs of the new infrastructure and the duration of its use.”  

The Norwegian authorities have argued that Skien Lufthavn AS will pay a rent: “The rent 
payable by Skien Lufthavn AS to Kontorbygg AS is to be determined by an independent 
expert valuator so as to reflect regular conditions on the local market”. In the view of the 
Authority, a rent that reflects regular conditions on the local market will not necessarily be 
commensurate with the costs of the new infrastructure and the duration of its use as 
required under the Airport Guidelines in order to exclude the presence of state aid. Thus, 
on the basis of the proposal for determining the market rate, the Authority cannot exclude 
the possibility of state aid being granted to Skien Lufthavn AS. 

In the Authority’s view, the infrastructure was built exclusively for the purpose of 
developing Skien-Geiteryggen Airport as a regional airport. These investments in 
infrastructure provide an advantage to the predetermined manager of the airport, Skien 
Lufthavn AS. Indeed, Kontorbygg AS pays for all the necessary investment to maintain 
the airport in operation whereas other airport operators must finance these costs from their 
own resources. The intervention of the Municipality has reduced the costs Skien Lufthavn 
AS would have incurred to maintain the airport open for public use. 

The advantage is selective as only Skien Lufthavn AS operates the airport. The measure is 
thus directed at this single undertaking. 

Distortion of competition and effect on trade 

Furthermore, in light of the considerations mentioned above, the Authority considers 
airports engaged in an economic activity to affect trade between Member States.  

Aid strengthens the position of an undertaking compared with other undertakings 
competing within the EEA. In accordance with settled case law, for a measure to distort 
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competition it is sufficient that the recipient of the aid competes with other undertakings 
on markets open to competition. As mentioned above, there is competition between 
airports also at the level of the smaller European airports. Competition takes place not 
only between airlines but also between airports in order to attract airlines which will offer 
new destinations. Any economic advantage Skien Lufthavn AS receives from the 
financing of the renovation of runway 19 and adjacent upgrading works will strengthen its 
position vis-à-vis its competitors on the EEA-wide market of providers of airport services. 

Therefore, the Authority concludes that the investments at Skien-Geiteryggen Airport 
distort or threaten to distort competition and affect trade within the meaning of Article 
61(1) of the EEA Agreement.    

Conclusion 

For the above mentioned reasons, the notified investment constitutes state aid within the 
meaning of Article 61(1) of the EEA Agreement. 

2. Procedural requirements 
Pursuant to Article 1(3) of Part I of Protocol 3, “the EFTA Surveillance Authority shall be 
informed, in sufficient time to enable it to submit its comments, of any plans to grant or 
alter aid (…). The State concerned shall not put its proposed measures into effect until the 
procedure has resulted in a final decision”. 

The Norwegian authorities submitted a notification of the investments planned at Skien-
Geiteryggen Airport by letter dated 24 October 2008 (Event No 496166). However, some 
of the investments were already carried out in 2008.  

The Authority therefore concludes that the Norwegian authorities have not respected their 
obligations pursuant to Article 1(3) of Part I of Protocol 3. 

3. Compatibility 
The Airport Guidelines provide the Authority with a number of factors which it shall take 
into account in determining compatibility.16 The Authority will in particular examine 
whether: 

- construction and operation of the infrastructure meets a clearly defined objective of 
general interest (regional development, accessibility, etc.); 

- the infrastructure is necessary and proportional to the objective which has been set; 

- the infrastructure has satisfactory medium-term prospects for use, in particular as 
regards the use of existing infrastructure; 

- all potential users of the infrastructure have access to it in an equal and non-
discriminatory manner; 

- the development of trade is not affected to an extent contrary to the functioning of the 
EEA Agreement. 

 

                                                 
16 Point 51 of the Airport Guidelines. 
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Construction and operation of the infrastructure meets a clearly defined objective of 
general interest (regional development, accessibility, etc.) 

As previously described, the primary motivation of the public authorities in investing in 
Skien-Geiteryggen Airport is to comply with safety requirements imposed by the Civil 
Aviation Authority Norway. In this context, the Norwegian authorities have stated that the 
investment has as its sole purpose to allow the airport to continue to operate as an airport 
for public use under the Norwegian legislation in force, without which the existing 
infrastructure would have to be closed for traffic with regular passenger aircraft.  

Moreover, the airport is situated in an area with long industrial traditions and a 
considerable economic and demographic growth potential for which the existence of a 
local airport is deemed essential. The airport’s catchment area includes large adjacent 
assisted areas whose economic development, notably the tourist industry, benefits from 
the proximity of the airport. Therefore, the investments also pursue an objective of 
regional development.  

Accordingly the Authority considers that the investments proposed at the airport Skien-
Geiteryggen meet clearly defined objectives of improving safe and viable transport 
infrastructure and of regional policy as required by the Airport Guidelines. 

The infrastructure is necessary and proportional to the objective which has been set 

The Norwegian authorities have argued that these investments are necessary to comply 
with the requirements of Norwegian legislation on safety standards. These investments 
concern the upgrading of the airport infrastructure and equipment as well as the 
replacement of obsolete machinery (in particular a fire engine). If these investments are 
not carried out, the airport will have to be closed.  

The investments can be considered necessary to comply with the safety provisions of the 
applicable Norwegian regulation, in particular the provisions in Regulation BSL E 3-2, E 
4-1 to 4-4, A 2-1 as well as the Guidelines from the Ministry of Environmental Protection. 

Therefore, the Authority considers that investments in infrastructure notified are necessary 
and proportional within the meaning of the Airport Guidelines to the objective set of 
maintaining the airport in operation as one of the tools for regional development. 

The infrastructure has satisfactory medium-term prospects for use, in particular as 
regards the use of existing infrastructure 

The investments notified are necessary to comply with safety requirements imposed by the 
currently applicable Norwegian legislation for airports for public use. Following 
completion of these required works, Skien-Geiteryggen Airport will not only be 
operational for the current volume of passengers but also open to new possibilities for 
airlines offering additional services and increasing the passenger volume. Indeed, the 
Norwegian authorities have indicated that the area where the airport is located has 
considerable economic and demographic growth potential, in particular for tourism.  

For these reasons, the Authority considers that the medium-term prospects for use of the 
infrastructure are satisfactory.  

All potential users of the infrastructure have access to it in an equal and non-
discriminatory manner 



 
 
Page 10   
 
 
 
As set out in the airport user regulations, all potential users (airlines, aircraft owners and 
operators) will have access to the improved infrastructure on an equal and non-
discriminatory basis. The risk that infrastructure will be financed and constructed for the 
exclusive benefit of one or more operators is thereby eliminated. Therefore, the Authority 
can conclude that all potential users of the infrastructure have access to it in an equal and 
non-discriminatory manner.  

The development of trade is not affected to an extent contrary to the functioning of the 
EEA Agreement 

The airport falls within category D, as defined by paragraph 15 of the Airport Guidelines. 
Even after the development of the airfield as a regional airport, it is expected that it will 
serve approximately 65 000 passengers per year and will remain a category D airport.  

The Airport Guidelines state in paragraph 6 that small airports “do not generally compete 
with other airports except, in some cases, with neighbouring airports of a similar size 
whose markets overlap”. Therefore, it is unlikely that public funding of an airport in 
Category D will affect the trade of larger airport categories. 

The Norwegian authorities have argued that in comparison with other airports in the same 
category, Skien-Geiteryggen Airport has a very modest volume of traffic. Historic figures 
show a peak of 60 000 passengers in 1987, and last year’s traffic volume was 56 000. 
Since air carriers which previously used Geiteryggen as their base relocated to Sandefjord 
Airport Torp, the traffic potential of Geiteryggen has been reduced to niches in the market 
(commuters to the petroleum industry and local tourism). 

The possible overlap of the catchment area of Geiteryggen could conceivably only involve 
that of Sandefjord Airport Torp. According to its web-site, www.torp.no., that airport had 
a traffic volume of 1 525 694 passengers last year, making it a category C airport. The 
traffic volume was up 17.4 percent from the previous year, and in the past 5 years taken 
together the number of passengers increased by 40 per cent. The two airports are thus far 
from being of a similar size. 

As to actual competition between the two airports, there is no overlap as regard 
international routes, there being no routes from Torp to Stockholm, which is the only 
international destination flown from Skien-Geitryggen. On the Norwegian market there 
are only overlapping routes to Bergen and Stavanger.  

On the basis of this information, the Authority considers that the impact on competition 
and trade within the EEA will be limited. 

Conclusion 

Consequently, the Authority considers that the five criteria set out in the Airport 
Guidelines have been satisfied in the present case.  

4. Conclusion 

On the basis of the foregoing assessment, the Authority considers that the notified 
investments constitute state aid. The Authority considers the aid compatible with the 
functioning of the EEA Agreement within the meaning of Article 61 of the EEA 
Agreement read in conjunction with the Airport Guidelines. 
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HAS ADOPTED THIS DECISION: 
 

Article 1 

The EFTA Surveillance Authority raises no objections to the notified investments at 
Skien-Geiteryggen Airport. 

Article 2 

This Decision is addressed to the Kingdom of Norway.  

Article 3 

Only the English version is authentic. 

 

Done at Brussels, 22 April 2009 

 

For the EFTA Surveillance Authority, 

 
 
 
 
Per Sanderud       Kurt Jaeger 
President       College Member 
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